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PART A 


STUDENTS MUST ANSWER BOTH QUESTIONS IN THIS PART 


Question 1 - Short Answer (15 marks- 3 marks each) 


(a) Briefly explain the separation of powers in the Australian Constitution. (8 marks) 
(b) What are material facts? (3 marks) 


(c) If a specific statutory provision conflicts with a general provision, how is that conflict 


resolved? (3 marks) 


(d) What is delegated (or ‘subordinate’) legislation? (3 marks) 


(e) Briefly explain noscitur a sociis. (3 marks) 


Question 2 - Doctrine of Precedent (10 marks) 


You are a single judge in the New South Wales Supreme Court deciding on the 
interpretation of a section of the Corporations Legislation common to all Australian 
jurisdictions. Based on the information provided, explain which of the following authorities is 
binding on you, or the most persuasive and why. Be sure to provide appropriate authority (ie, 
case law) for your answer and to consider the relevance of each decision below. 


Weisswurst Ltd v Tafelspitz (2008) New South Wales Supreme Court (single judge) 
Siu Mai Ltd v Har Gow (2009) Supreme Court of Queensland, Full Court, which did 
not follow Weisswurst 

Ramen Pty Ltd v Soba (2010) Tasmanian Supreme Court, Full Court, which applied 
Weisswurst 

Kebab Pty Ltd v Goulash (2016) High Court of Australia, Full Court, affirmed 
Weisswurst (in ratio) 

Turkish Delight Ltd v Trdelnik (2018) a decision of the Supreme Court of the United 
States, which considered all previous decisions, disagreed with all of them and 
propounded a new principle. 
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PART B 


STUDENTS MUST ANSWER ONE ONLY OF THE TWO QUESTIONS IN 
THIS PART 


Both questions are worth 15 marks each. 
Question 3 (15 marks) 


Australian courts often assume a number of presumptions when interpreting legislation. 
Explain why presumptions are used in the interpretation of legislation in Australia. Outline the 
presumptions that judges usually take into account and discuss how these presumptions affect 
judges’ decisions. Provide case authority. 


Question 4 (15 marks) 


‘The doctrine of precedent has developed within the common law tradition as a mechanism 
for constraining judicial decision making. Within the operation of that doctrine, however, are a 
number of means available to judges to avoid following precedent.’ Anon 

Discuss. 


In your answer you may want to consider the following points 


e What are the general rules of the doctrine of precedent in Australia? What are the 
advantages of following precedent? 

e What is the ‘judicial dilemma’ that Australian courts often confront while applying the 
doctrine of precedent? 

e Are there any ways in which this ‘dilemma’ can be overcome? Outline the ways in which 
precedent can be avoided. 


Please remember - This examination paper MUST BE HANDED IN. 
Failure to do so will result in the cancellation of all marks for this examination. 
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